
{Bankruptcy\5418\0001/M0370108 v.3; 12/14/2006 05:01 PM}CH2\ 1428781.8  

IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
 
 

In re: 
 
eCOM eCOM.COM, INC. 
  Debtor.  

Chapter 11 
 
Case No. 04-35435-BKC-SHF 
 
 

 
PLAN PROPONENTS’ MOTION FOR ENTRY OF ORDER 

(A) APPROVING THE FORM OF BALLOTS, AND  
(B) ESTABLISHING RECORD DATE FOR VOTING PURPOSES 

(Emergency Hearing Requested) 
 

 COME NOW eComeCom.com, Inc. (“Debtor”) and American Capital Holdings, Inc. 

(“ACH”), by and through their respective undersigned counsel, and move the Court for the entry 

of an order (a) approving the form of ballots attached hereto as Composite Exhibit “A,” and (b) 

establishing a “record” date for voting purposes, and in support hereof, state as follows: 

JURISDICTION AND VENUE 

 1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157(a) and 

(b), 1334 and the United States District Court’s general order of reference. 

 2. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

 3. The statutory predicate in support of the relief requested is 11 U.S.C. §§ 105, 

1125 and 1126. 

BACKGROUND 

4. On November 29, 2004, an involuntary petition under Chapter 11 was filed 

against the Debtor.  Thereafter, on May 16, 2005, the Court entered an order for relief under 

Chapter 11.  
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5. The Debtor is a public company and has in excess of 49,000,000 shares issued 

and outstanding. 

6. On August 4, 2005, the Court entered its “Order Granting Debtor-in-

Possession’s Motion for Authorization to: (I) Provide Electronic Service Upon Equity Security 

Holders and (II) Utilize Executive Mail Service for Purposes of Coordinating and Effectuating 

Service Upon Equity Security Holders”  (the “Special Notice Order”).    

7. Pursuant to the Special Notice Order, the Debtor was authorized to post any 

plan of reorganization and disclosure statement filed in this case on the Debtor’s website; 

provided, however, that the Debtor was obligated to serve the order establishing various 

deadlines relating to consideration of the disclosure statement and plan of reorganization on 

shareholders by U.S. Mail.  Likewise, ballots are to be served on shareholders by U.S. Mail.  In 

this regard, the Debtor was authorized to use the services of Executive Mail Service (“EMS”).   

8. The Debtor and ACH filed their “Joint Plan of Reorganization” (“Plan”) and 

“Disclosure Statement for Joint Plan of Reorganization” (“Disclosure Statement”) with the Court 

on August 18, 2005 and August 25, 2005, respectively.   

9. A copy of the order setting various deadlines relating to consideration of the 

Disclosure Statement was timely served on shareholders of record in accordance with the Special 

Notice Order.  In further compliance with the Special Notice Order, copies of the Plan and 

Disclosure Statement were posted on the Debtor’s website.  

10. As originally filed, the Plan provided that the class of shareholders was not 

impaired and, therefore, the Debtor and ACH did not propose soliciting votes from shareholders. 
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11. However, on or about October 13, 2006, the United States Trustee filed its 

objections to confirmation of the Plan and to the adequacy of the Disclosure Statement (the 

“Objections”).    

12. The Debtor and ACH met and conferred with counsel for the United States 

Trustee and the parties were able to resolve the Objections.  Modifications to the Plan and 

Disclosure Statement were provided to the United States Trustee in advance of the hearing to 

consider approval of the Disclosure Statement, which took place on October 30, 2006.  

13. At the conclusion of hearings conducted by the Court on October 30, 2006, the 

Court approved the Disclosure Statement subject, however, to the Debtor and ACH filing an 

amended Plan and Disclosure Statement incorporating the changes agreed to with the United 

States Trustee.  

14. Following hearings on October 30, 2006, the Debtor and ACH provided the 

United States Trustee with the proposed amended Plan and Disclosure Statement.  A form of the 

proposed order approving the Disclosure Statement (as amended) was also provided to the 

United States Trustee (in final form, and as entered by the Court, the “Disclosure Statement 

Order”) 

15. The Debtor and ACH conferred with representatives of EMS regarding service 

of copies of the Disclosure Statement Order, ballots, and the notice to shareholders 

(“Shareholder Notice”) approved by the Court at hearings conducted on October 30, 2006.  

 16. In discussing the issues, counsel for the Debtor and ACH were reminded that both 

registered and beneficial shareholders of record will be served.  Registered shareholders will be 

served at their known addresses.  As for beneficial owners, who are shareholders whose identity 
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is not known by the Debtor, notice is afforded to brokers, banks, dealers and other agents or 

nominees (the “Beneficial Agents”). 

  RELIEF REQUESTED 

A. Form of Ballots 

16. The Debtor and ACH seek entry of an order approving the form of ballots 

attached hereto as Composite Exhibit “A”.   

17. Since the class of equity interests is now impaired under the Plan, holders of 

equity interests are entitled to vote on the Plan.   

18. Ballots will be served upon registered shareholders at their known addresses.  

As for beneficial owners, EMS will serve the ballots on the Beneficial Agents, who, in turn, will 

serve the ballots on beneficial owners.   The beneficial owners will then provide the return ballot 

to the Beneficial Agents.  Thereafter, the Beneficial Agents will each cast a single “master 

ballot” evidencing the total number of holders and shares voting, which will then be used in 

calculating the numerosity requirements under section 1126 of the Bankruptcy Code. 

19. In light of the foregoing, the Debtor and ACH respectfully request approval of 

the form of ballots attached hereto as Composite Exhibit “A”. 

B. Record Date  

20. In connection with serving shareholders and, in particular, the beneficial 

owners, EMS must contact the Beneficial Agents in order to determine how many ballots and 

copies of the Disclosure Statement Order to be provided.  Thereafter, the Beneficial Agents send 

these items to the beneficial owners, who complete a ballot and return it to the Beneficial Agents.  

The Beneficial Agents then complete a “master ballot” and file same with the clerk of the Court.  
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21. In order to effectuate the foregoing, a record date must be selected, which will 

be the date on which EMS will obtain a list of registered and beneficial owners of stock, who 

will then be entitled to vote on the Plan.  In light of the time associated with obtaining this 

information and effectuating service, the Debtor and ACH propose the following timeline (all 

selected dates are business days; if a date selected falls on a weekend or holiday, the next 

business day is proposed): 

  (a) Day 1  - Disclosure Statement Order entered by the Court; 

  (b) Day 5  - Record Date; 

  (c) Day 20 - Deadline to Serve Ballots and Disclosure Statement Order;  

  (d) Day 74 - Confirmation Hearing. 

 22. The Debtor and ACH respectfully request that the Court implement the foregoing 

timeline in completing the Disclosure Statement Order.  By implementing the suggested 

timeline, EMS will have sufficient time to obtain the list of the registered and beneficial owners 

of stock, obtain sufficient copies of ballots and the Disclosure Statement Order, and to serve the 

ballots and Disclosure Statement a sufficient number of days in advance of the confirmation 

hearing to be scheduled by the Court.  

RELIEF SOUGHT IS UNOPPOSED 

23. The relief sought herein is unopposed by the United States Trustee.1  Moreover, 

counsel for the Securities and Exchange Commission has no objection to the form of ballots 

attached hereto as Composite Exhibit “A” or to the timeline set forth in paragraph 21 hereof.    

                                                 
1 The Plan Proponents and the United States Trustee disagree over whether the ballot should be used to solicit votes 
on the proposed Releases under the Plan.   Nevertheless, the Plan Proponents have agreed to provide creditors and 
equity security holders with an opportunity to vote on the Releases.   However, the Plan Proponents and the United 
States Trustee have agreed that the parties reserve all rights to argue the issue before the Court and the Ballot and 
resulting vote is without prejudice or waiver of any rights of the parties to do so. 
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CERTIFICATE OF EXIGENT CIRCUMSTANCES 

24. The Debtor and ACH respectfully request that the Court consider relief on an 

emergency basis.  In support of an emergency hearing, the Debtor and ACH submit that the 

Disclosure Statement was approved following hearings on October 30, 2006 and, therefore, the 

parties wish to commence the solicitation process.2 

 WHEREFORE, the Debtor and ACH respectfully request that the Court grant the instant 

Motion, and enter an order approving the form of the ballots attached hereto as Composite  

 

 

 

 

 

[continued to next page]

                                                 
2 Following the disclosure statement hearing, the Plan Proponents were advised by staff of the Securities and 
Exchange Commission of a potential post-confirmation issue that could arise with respect to shares of common 
stock held in eCom.  This issue is fairly complex and required additional disclosure for the benefit of all parties.  
Consequently, the Plan Proponents experienced unanticipated delay in revising the Plan and Disclosure Statement 
accordingly.  
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Exhibit “A” and approving a record date for voting purposes, as suggest herein, as well as 

granting any other and further relief that the Court may deem just and proper. 

I HEREBY CERTIFY that the undersigned attorney is appearing pro hac vice in this 
matter pursuant to court order dated August 18, 2006.   

       
SCHIFF HARDIN LLP 
Counsel for American Capital Holdings Inc. 

      6600 Sears Tower 
      Chicago, Illinois  60606 
      Telephone: (312) 258-5500 
      Facsimile: (312) 258-5600  
             

 By: ____/s/ Michael D. Seese________for  
       Michael Yetnikoff 
       (appearing pro hac vice) 
 

-and - 
 

I HEREBY CERTIFY that I am admitted to the Bar of the United States District Court 
for the Southern District of Florida and I am in compliance with the additional qualifications 
to practice in this Court set forth in Local Rule 2090-1(A). 

KLUGER, PERETZ, KAPLAN & BERLIN, P.L. 
Attorneys for the Debtor 
Miami Center, Seventeenth Floor 
201 S. Biscayne Blvd. 
Miami, Florida 33131 
Telephone: (305) 379-9000 
Facsimile: (305) 379-3428 
 

 By: ____/s/ Michael D. Seese________ 
         Michael D. Seese 

Fla. Bar No. 997323 
mseese@kpkb.com 
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 CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing Plan Proponents’ 

Motion For Entry of Order (A) Approving the Form of Ballots, and (B) Establishing Record 

Date for Voting Purposes was served via U.S. Mail to all interested parties on the attached 

Service List, and to Dennis Heffner, Office of the US Trustee, via facsimile, this 19th day of 

December, 2006. 

 By: ____/s/ Michael D. Seese________ 
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SERVICE LIST 
eCom eCom.Com, Inc. 
CASE NO. 04-35435-BKC-SHF 

   

eCom.com eCom, Inc. 
100 Village Square Crossing 
Suite 202 
Palm Beach Gardens, Florida  33410 
 

Ronald Scott Kaniuk, Esq. 
1555 Palm Beach Lakes Blvd. 
#1510 
West Palm Beach, FL 33401 

 

American Capital Holdings, Inc. 
c/o Stuart Young, Esq. 
100 Village Square Crossing 
#202 
Palm Beach Gardens, FL  33410 

Palm Beach County Tax Collector 
c/o Brian T. Hanlon, Esq. 
P.O. Box 3715 
West Palm Beach, FL  33402 

Richard Turner 
4200 Oak Street 
Palm Beach, FL 33418 

 

Assistant U.S. Trustee 
51 N.W. 1 Avenue 
#1204 
Miami, FL   33130 

American Capital Holdings, Inc. 
100 Village Square Crossing 
#202 
Palm Beach Gardens, FL  33410 

Florida Department of Revenue 
P.O. Box  6668 
Bankruptcy Division 
Tallahassee, FL   32314 

 
Al Eidson 
507 Walnut Street, Second Floor 
Kansas City, MO   64106 

AT&T 
P.O. Box 8212 
Aurora, IL  60572-8212 

Bell South 
P.O. Box 1262 
Charlotte, NC 28201-1262 

 
IRS  
P.O. Box  21126 
Philadelphia, PA  19114 

Grant & Leatherwood, P.A. 
P.O. Box 10367 
Greenville, SC   29603-0367 

Wiesneck, Andres & Co. 
772 U.S. Highway 1 
North Palm Beach, FL  33408 

 

Barney A. Richmond 
601 Seafarer Circle 
Apt. 402 
Jupiter, FL  33477 

David & Barbara Panaia 
8125 Monetary Drive 
Suite H5 
Riviera Beach, FL  33404 
Undeliverable 

ADP Investment Communications 
5970 Chedworth Way 
Mississauga, ON 

 
Internet Security Solutions Inc. 
3465 Pinewalk Drive North 10 
Pompano Beach, FL 33063 

MT Wice 
Universitatsallee 29 
D 28359 Bremen Germany 

Me Vis Technology GmbH Co. 
Universitatsallee 29 
D 28359 Bremen Germany 
 

 
Net Gain Associates Inc. 
4205 Otterbein Avenue 
Indianapolis IN  46227 
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PhastNet 
P.O. Box 31933 
West Palm Beach, FL  33420 

Office of Reorganization 
U.S. Securities and Exchange Commission 
c/o E Gordon Robinson, Esq. 
3475 Lenox Road, N.E., #1000 
Atlanta, GA   30326-1232 

 

ACHI Inc. 
601 Seafarer Circle 
Jupiter, FL  33477 
Insufficient Address 

Eli Ickovic 
1600 Ave. T#5A 
Brooklyn, NY  11229 

Karen Matles 
POB 8493 
Coral Springs, FL  33075 

 
Bellsouth Telecommunications Inc. 
301 W Bay Street  29EF1 
Jacksonville, FL  32202 

Grant Leatherwood PA 
105 North Spring Street 
Greenville, SC  29601 
 

John F. Zieglschmid 
14349 State Hwy 7 
Franklin, TX  77856-5087 

 
Kelly Services, Inc. 
999 W Big Beaver Rd 
Troy, MI  48084 

David and Barbara Panaia 
8125 Monetary Drive 
Suite H5 
West Palm Beach, Florida  33404

Julieta Santos 
112 Olive Avenue 
North York, ON  M2N 4N8 

 
Quentin Partners Co 
851 S.E. Johnson Avenue, Suite 100
Stuart, Florida  34994 

Robert Wheatley 
550 N. Golden Circle Drive 
Santa Ana, CA  92705 

Sherry L. Cherrix 
601 Seafarer Cir #402 
Jupiter, Florida  33477 

 
Patricia A. Finch-Junk 
W12202 Gjerseth Rd. 
Alma Center, WI  54611 

Richard Hill 
10753 Saddlebrook Lane 
Wellington, FL  33414 

William Wheatly, Jr. 
1201 Camino del Mar, Suite 201 
Del Mar, CA  92014 

 
Ying Xiu Li & Kai Ming Liu 
30274 Brookside Lane 
Hayward, CA  94544 

John P Pries 
862 Olive Street 
Eugene, OR  97401 

Barbara Panaia 
10 Wyndham Lane 
Palm Beach Gardens, FL  33418 

  

 


